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MINDFULNESS MEDITATION,
THE CULTIVATION OF AWARENESS,
MEDIATOR NEUTRALITY, AND THE

POSSIBILITY OF JUSTICE

Evan M. Rock*

I. INTRODUCTION

In mediation,' justice can be understood as the justice that the
parties themselves experience, articulate, and embody in their res-
olution of dispute.? It is the decision making power of the parties

* A.B., with honors, Brown University, 2001; J.D., Benjamin N. Cardozo School of Law,
Yeshiva University, June 2005. Thanks go to Professor Lela P. Love and to Professor Leonard L.
Riskin for their support and insight.

1 Mediation in this Note refers specifically to facilitative mediation. The term “facilitative”
mediation, as opposed to “evaluative” mediation, derives from an article by Professor Leonard
L. Riskin. See Leonard L. Riskin, Mediator Orientations, Strategies and Techniques, 12 ALTER-
NATIVES TO HigH CosT LiTiG. 111, 111 (1994) [hereinafter Riskin, Mediator Orientations). Pro-
fessor Riskin originally described facilitative mediation in the following way:

[T]he facilitative mediator assumes that his principal mission is to enhance and clar-

ify communications between the parties in order to help them decide what to do. The

facilitative mediator believes it is inappropriate for the mediator to give his opinion,

for at least two reasons. First, such opinions might impair the appearance of imparti-

ality and thereby interfere with the mediator’s ability to function. Second, the media-

tor might not know enough—about the details of the case or the relevant law,

practices or technology—to give an informed opinion.
1d. at 111-12; see also Leonard L. Riskin, Understanding Mediators’ Orientations, Strategies, and
Techniques: A Grid for the Perplexed, 1 HArv. NEGOT. L. REv. 7, 23-24 (1996). Professor Riskin
has incorporated many of the criticisms of his original terminology into his most recent article on
the topic. See Leonard L. Riskin, Decisionmaking in Mediation: The New Old Grid and The New
New Grid System, 79 NoTrRE DaME L. REv. 1 (2004). In this latest article, Riskin seeks to move
beyond the polarity created by the terms “facilitative” and “evaluative,” suggesting that the crys-
tallization of the mediation movement around these terms is limiting and misguided. See id.

2 See Jonathan M. Hyman & Lela P. Love, If Portia were a Mediator: An Inquiry Into Justice
in Mediation, 9 CLiNnicaL L. Rev 157, 164 (2002) [hereinafter Hyman and Love, An Inquiry Into
Justice in Mediation). There is significant debate within the literature over the meaning of justice
within the context of mediation, and over which aspects of justice are to be focused on in pro-
moting just outcomes from mediation. See, e.g., James Coben, Gollum, Meet Smeagol: A Schizo-
phrenic Rumination on Mediator Values Beyond Self Determination and Neutrality, 5 CARDOZO
J. ConrricT REs. 65 (Spring 2004) (discussing the current ways in which justice is understood in
the mediation community); Craig A. McEwen & Laura Williams, Legal Policy and Access to
Justice Through Courts and Mediation, 13 Onio St. J. onN Disp. REsoL. 865 (1998) (arguing that
increased access to mediation through the court system, without diminishing access to adjudica-
tion, increases the possibility of just outcomes); Jacqueline M. Nolan-Haley, Court Mediation
and the Search and the Search for Justice Through Law, 74 WasH. U. L. Q. 47, 49 (1996) (noting
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which allows parties the freedom to craft solutions that best com-
port with their individual understanding of a just outcome. Media-
tor neutrality is necessary for the parties’ retention of decision-
making power. When a mediator loses neutrality by taking sides or
promoting solutions, the parties’ ability to craft their own solutions
is threatened. Thus, mediator neutrality is necessary for party em-
powerment, and is therefore fundamental to the emergence of just
outcomes from mediation.?

A mediator’s awareness of his own thoughts and emotions is
central to the possibility of just outcomes in mediation. Neutrality
is usually defined as impartiality, or as the absence of bias.* When
neutrality is viewed as synonymous to impartiality, the thoughts
and emotions of the mediator, the awareness of those thoughts and
emotions, and the ability to exclude those thoughts and emotions
from the external process of the mediation are the central aspects

that justice is derived in mediation “not through the operation of law, but through autonomy and
self-determination”); Mary Ellen Reimund, Mediation in Criminal Justice: A Restorative Ap-
proach, 46 Apvoc. 22 (May 2003) (arguing that the humanistic model of mediation, and restor-
ative justice is an important part of the future of criminal justice); Peter N. Thompson, Enforcing
Rights Generated in Court-Connected Mediation — Tension Between The Aspirations of a Private
Facilitative Process and The Reality of Public Adversarial Justice, 19 Onio St. J. oN Disp. REsoL.
509 (2004) (arguing that courts must increase their supervision of mediation processes in order
to ensure procedurally just outcomes); Nancy A. Welsh, Disputants’ Decision Control in Court-
Connected Mediation: A Hollow Promise Without Procedural Justice, 2002 J. Disp. ResoL. 179
(2002) (arguing that procedural justice considerations should underlie all of the third party
processes that are institutionalized within the courts, regardless of whether those processes are
consensual or non-consensual); Nancy A. Welsh, Making Deals in Court-Connected Mediation:
What’s Justice Got To Do With It?, 79 Washa. U. L.Q. 787 (2001) (arguing that procedural justice
is important for just outcomes in mediation, and that a “rush towards bargaining and settlement”
could erode mediation’s ability to deliver procedural justice).

3 See Sydney E. Bernard et al., The Neutral Mediator: Value Dilemmas in Divorce Media-
tion, 4 MEDIATION Q. 61, 65-66 (1984) (discussing neutrality as a settlement strategy for divorce
mediators); Sarah Cobb & Janet Rifkin, Practice and Paradox: Deconstructing Neutrality in Me-
diation, 16 L. & Soc. INouIrRY 35 (1991) [hereinafter Cobb & Rifkin, Deconstructing Neutrality]
(advocating the adoption of a poststructutral perspective of neutrality as a practice in discourse);
Judith L. Maute, Public Values and Private Justice: A Case for Mediator Accountability, 4 Geo. J.
LecaL Etnics 503, 505-08 (1991) (discussing the relationship between mediator neutrality and
mediator accountability); but see David Dyck, The Mediator as a Nonviolent Advocate: Revisiting
Questions of Mediator Neutrality, 18 MEpIATION Q. 129, 139 (2000) (critiquing the classical con-
ception of mediator neutrality, arguing that neutrality is illusory because the mediator is an ad-
vocate of a particular process and the outcomes of that process); Christopher Honeyman, Bias
and Mediators’ Ethics, 2 NeGor. J. 175, 175-77 (1986) (arguing that classical mediation theory
creates a false image of the neutrality of mediators and advocating the acceptance and disclosure
of bias); Matthew A. Levitt, Kilometer 101: Oasis or Mirage? An Analysis of Third Party Self-
Interest in International Mediation, 15 MEDIATION Q. 155, 155 (1997) (asserting that “[i]n reality
the myth of the scrupulously neutral mediator is just that - a myth”).

4 See discussion infra Part II (discussing the mainstream understanding of neutrality as
impartiality).
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of neutrality. The presence of emotions, values, and agendas is
part of being human. It may be impossible for anyone to be free of
bias or preference.’ A lack of internal neutrality is only problem-
atic in a mediation session to the extent that a mediator’s internal
bias is externalized in his words or actions. The more aware a medi-
ator is of the emotions, values, and agendas he is personally exper-
iencing during a mediation session, the more he can structure his
outward behavior to dissipate any manifestation of bias or prefer-
ence. Therefore, while internal neutrality may be impossible to
achieve, a mediator’s awareness of his own thoughts and emotions
is important for maintaining external neutrality.

The benefits of such awareness and its cultivation through
mindfulness meditation have been increasingly discussed in the
context of Alternative Dispute Resolution (ADR) and in the prac-
tice of law.® Through the practice of mindfulness meditation, a per-
son develops the ability to recognize thoughts and emotions as they
arise.” This recognition enables a person to make conscious and

5 See discussion infra Part IV (discussing one critique of neutrality as impartiality and the
alternative understanding of neutrality as a practice in discourse).

6 See generally BRINGING PEACE INTO THE RooM: How THE PERSONAL QUALITIES OF THE
MEebiaTOR IMPACT THE PrROCESs oF CoNFLICT REsoLuTION 263-78 (Daniel Bowling & David
Hoffman eds., 2003); William S. Blatt, What’s So Special About Meditation? Contemplative Prac-
tice For American Lawyers, T Harv. NEGOT. L. REV. 125 (2002); Douglas A. Codiga, Reflections
on The Potential Growth of Mindfulness Meditation in the Law, 7 HArv. NEGoT. L. REv. 109
(2002); Clark Freshman, Adele M. Hayes, & Greg C. Feldman, Adapting Meditation to Promote
Negotiation Success: A Guide to Varieties and Scientific Support, 7 Harv. NEcoT L. REv. 67
(2002) [hereinafter Freshman, Hayes, and Feldman, Adapting Meditation to Promote Negotiation
Success]; Scott R. Peppet, Can Saints Negotiate? A Brief Introduction to The Problem of Perfect
Ethics in Bargaining, 7 HArRv. NEGOT. L. REV. 83 (2002); Nora C. Porter, Stress Reduction: The
Mountain Comes to Mohammed, 23 AUG. Pa. Law. 14 (2001) (describing the adoption of a
mindfulness meditation stress-reduction course at the law firm of Hale & Dorr); Leonard Riskin,
The Contemplative Lawyer: On the Potential Contributions of Mindfulness Meditation to Law
Students, Lawyers, and their Clients, 7 HaArv. NEGoT. L. Rev. 1 (2002) [hereinafter Riskin, The
Contemplative Lawyer]. See also http://www.law.missiouri.edu/csdr/mindfulness.htm (the website
of The Initiative on Mindfulness in Law and Dispute Resolution at the University of Missouri-
Columbia School of Law) (last visited Feb. 20, 2005).

7 See discussion infra Part I (discussing the practice of mindfulness meditation). Mindful-
ness meditation has garnered significant attention in the medical community and has been stud-
ied, and continues to be studied, with regard to its psychological and physiological effects on
practitioners. Perhaps best known is the work of Jon Kabat-Zinn, Ph.D., and the Center for
Mindfulness, Healthcare, and Society at the University of Massachusetts Medical School. See
generally www.unmass.edu/cfm/ (last visited June 22, 2005); see also Kabat-Zinn J., Massion A.
O., Kristeller J., Peterson L. G., Fletcher K. E., Pbert L., Lenderking W. R., Santorelli S.F.,
Effectiveness of a meditation-based stress reduction program in the treatment of anxiety disorders
AM. J. oF PsycHIATRY, Jul 1992, at 936-43 (concluding that a “group mindfulness meditation
training program can effectively reduce symptoms of anxiety and panic, and can help maintain
these reductions in patients with generalized anxiety disorder, panic disorder, or panic disorder
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deliberate choices with a clear understanding of the thoughts and
emotions they are experiencing in that moment. A mediator who
has developed these skills can recognize the presence of his own
biased thoughts and emotions in relation to the parties as they
arise.

This Note argues that the cultivation of awareness through
meditation enhances a mediator’s ability to be neutral, thereby in-
creasing the possibility of just outcomes from mediation sessions.
Part I introduces and explains the basic practice of mindfulness
meditation. Part II examines the necessity of neutrality for just
outcomes in mediation, the classical view of neutrality as imparti-
ality, and the importance of a mediator’s awareness of his biases
and preferences for maintaining neutrality. Part III examines the
use of procedure in maintaining neutrality during a mediation ses-
sion, and how a mediator’s awareness of his thoughts and emotions
can be helpful in maintaining neutrality through procedure. Part
IV examines some critiques of mediator neutrality qua impartiality,
and explains why the cultivation of awareness is still important for
neutrality particularly if those critiques are accepted. Finally, Part
V proposes the incorporation of mindfulness mediation into medi-
ator training.

II. TuaE PrOMISE OF MEDITATION: A BRIEF DESCRIPTION OF
THE PRACTICE OF MINDFULNESS MEDITATION

The goal of mindfulness meditation has been described as try-
ing to see what is.® In other words, meditation is a means of culti-
vating an awareness of what exists in the present moment, without
objective, ambition, or judgment.’ Practicing mindfulness medita-

with agoraphobia”); Kabat-Zinn J., Lipworth L., Burney R., The clinical use of mindfulness med-
itation for the self-regulation of chronic pain, J. oF BEHAV. MED., June 1985 at 163-90 (conclud-
ing that patients who had been trained in mindfulness meditation experienced a reduction in
their chronic pain and related symptoms). The use of mindfulness in the treatment of Attention
Deficit Hyperactivity Disorder (“ADHD”) is currently being studied at the UCLA Neurop-
sychiatric Institute. See www.adhd.ucla.edu (last visited June 22, 2005). The above cited studies
and projects focus on the use of mindfulness meditation to achieve self-regulation of stress, pain,
and attention span. I mention these studies and projects specifically because they lend weight to
the central assertion of this Note, i.e., that the practice of mindfulness meditation allows the
practitioner to cultivate an awareness of his thoughts and emotions, and that such awareness
allows the practitioner to modify his behavior accordingly.

8 See CHOGYAM TRUNGPA, MEDITATION IN AcCTION 52-53 (1969) [hereinafter TRUNGPA,
MEDITATION].

9 See id.
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tion allows the development of a person’s innate ability to recog-
nize thoughts and emotions as they arise.'® Conscious and
deliberate choices can then be made by a mediator in light of the
thoughts and emotions he or she may be experiencing in that mo-
ment.!" Mindfulness meditation can be practiced in a number of
ways.!? One can practice meditation while sitting, walking, stand-
ing, or moving in more complex ways, such as in yoga.'> The most
basic practice involves sitting and using breathing as the focus of
the meditation.'*

Basic mindfulness meditation is uncomplicated. It has been
described simply as “sitting on the ground, assuming a good pos-

10 Tt is understandable that the reader may not be willing to accept this proposition, as it lies
outside the pale of accepted Western thought. Meditation is a practice, the benefits of which are
best understood through meditating. Buddhist history teaches that the Buddha admonished his
followers, “Monks, just as the wise accept gold after testing it by cutting, heating, and rubbing it,
so are my words to be accepted after examining them, but not out of respect [for me].” B. Alan
Wallace, Afterword: Buddhist Reflections, in CONsCIOUSNESs AT THE CROSSROADS: CONVERSA-
TIONS WITH THE DALATl LAMA ON BRAIN SciENCE AND BuppHism 153-74, available at http://
www.investigatingthemind.org/reading.list.html (last visited Feb. 20, 2005).

11 See SAkYONG MipHAM, TURNING THE MIND INTO AN ALLY 5 (2003) (stating that by
“[t]raining our mind through peaceful abiding, we can create an alliance that allows us to actu-
ally use our mind, rather than be used by it”).

12 See Riskin, The Contemplative Lawyer, supra note 5, at 23 n.108 (2002). Professor Riskin
notes differences between the practices of mindfulness meditation in various forms of Buddhism,
writing:

The variety of mindfulness practice, also known as insight meditation or Vipassana, is

characteristic of Theravadin Buddhism, which is prevalent in Sri Lanka, Thailand,

Burma Laos and Cambodia. Tibetan Buddhism and Zen Buddhism - the latter is

dominant in East Asia, including China, Korea, and Japan — incorporate, but place

less emphasis upon, mindfulness meditation practices.
Id. In the author’s experience of Tibetan Buddhism, taught at the Shambhala Meditation Center
in New York City, mindfulness meditation (known in Sanskrit as Shamatha) is central to Tibetan
Buddhist practice. In fact, the practice of Shamatha predates Buddhism by several thousand
years. See generally http://www.ny.Shambhala.org (last visited Feb. 20, 2005). See also MipHAM,
supra note 10, at 5 (defining Shamatha as “peaceful abiding”) “while the distinctions between
Viapssana and Shamatha are important, the goal of cultivating mindfulness is central to both
practices.” Id. Riskin also differentiates between mindfulness as described in Buddhist practice
and the use of the term ‘mindfulness’ in the work of Harvard psychology professor Ellen Langer,
which is wholly based on the “Western tradition.” See Riskin, The Contemplative Lawyer, supra
note 5, at 23 n. 108 (citing ELLEN J. LANGER, MINDFULNESS (1989); ELLEN J. LANGER, THE
PowER OF MINDFUL LEARNING (1997); Ellen J. Langer, Mindful Learning, 9 CURRENT DIREC-
TIONS IN PsycHoL. Scr. 220 (2000)).

13 See, e.g., JosePH GOLDSTEIN, INSIGHT MEDITATION: THE PRACTICE OF FREEDOM 139
(1994) (describing the use of walking meditation); Jon KaBAT-ZiNN, FuLL CATASTROPHE Liv-
ING: USING THE WISDOM OF YOUR BobDy AND MIND TO FACE STRESS, PAIN AND ILLNESS 94-113
(1990) (discussing the practice of yoga as a form of meditation).

14 See MipHAM, supra note 10, at 58-59.
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ture, and developing a sense of our spot, our place on this earth.”!?
Correct posture is important because it allows for a free flow of
breath, and because it helps provide a sense of being in place.'®
The practitioner uses the breath as the object of meditation; in
other words, the practitioner focuses his mind on the physical pro-
cess of his own breathing.

Concentration on the breath is used for developing an aware-
ness of the present moment. Chogyam Trungpa'’ described the
practice of meditation in the following way:

Each breath is separate from the next and is fully seen and fully
felt, not in a visualized form, nor simply as an aid to concentra-
tion, but it should be fully and properly dealt with. Just as a
hungry man, when he is eating, is not even conscious that he is
eating food. He is so engrossed in the food that he completely
identifies himself with what he is doing and almost becomes one
with the taste and enjoyment of it. Similarly with the breathing,
the whole idea is to try and see through that very moment in
time.!®

The breath is not used simply as an aid to concentration. Rather,
the idea is to focus the mind on the breath because the breath is an
excellent embodiment of the passage of time, and of the unique-
ness and impermanence of each passing moment. Furthermore, by
resting the mind on the breath, the practitioner cultivates an
awareness of the present moment.

A result of practicing mindfulness meditation is the realization
that a person’s thoughts are not the same thing as that person.

15 CHAOGYAM TRUNGPA, SHAMBHALA: THE SACRED PATH OF THE WARRIOR 37-8 (1995)
[hereinafter TRUNGPA, SHAMBHALA] (describing basic meditation practice, the importance of
posture and the breath, and the bravery of just “being on the spot”).

16 See MipHAM, supra note 10, at 39 (stating that “[t]he reason. . . [to] put so much emphasis
on sitting up straight is that slouching impairs the breathing, which directly affects the mind” and
asserting that [i]f you slump, you’ll be struggling with discomfort in your body at the same time
you're trying to train your mind”).

17 The Vidyadhara Chogyam Trungpa Rinpoche (1939-1987) was the eleventh descendent in
the line of Trungpa tilkus, important teachers of the Kagyii lineage, one of the four main schools
of Tibetan Buddhism and renowned for its strong emphasis on meditation practice. In addition
to being a key teacher within the Kagyii lineage, Chogyam Trungpa was also trained in the
Nyingma tradition, the oldest of the four schools and was an adherent of the ri-me (“non-secta-
rian”) ecumenical movement within Tibetan Buddhism, which aspired to bring together and
make available all the valuable teachings of the different schools, free of sectarian rivalry.
Throughout his life, he sought to bring the teachings he had received to the largest possible
audience. See http://www.shambhala.org (last visited Feb. 20, 2005).

18 TRUNGPA, MEDITATION supra note 7, at 53.

19 See Riskin, The Contemplative Lawyer, supra note 5, at 26 (noting that observing the
mind’s operation in this way helps us to notice the randomness and impermanence of our
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Through meditation one is able to develop a detachment from
one’s thoughts.?° This is not the same thing as simply getting rid of
one’s thoughts. Rather, it is the understanding that thoughts, and
the emotions that may be connected with those thoughts, are only
an aspect of the present moment and do not fully constitute that
moment.*!

Furthermore, mindfulness meditation cultivates one’s ability
to observe one’s thoughts, and to recognize the emotions that arise
from those thoughts.?? This ability of observation and recognition
gives a person a choice of whether or not to act on an emotion, or a
thought.? In this way, practicing mindfulness meditation can re-
sult in a freedom to act in non-habitual ways. Recognition of a
thought process or an emotional reaction while it is occurring al-
lows a person to make a conscious decision about the best way to
act rather than acting in direct response to the thought or emotion.

The practice of mindfulness meditation allows the develop-
ment of a person’s ability to recognize his or her thoughts and
emotions as they arise, and to make choices grounded in a clearer
understanding of those thoughts and emotions. Strengthening a
mediator’s ability to make choices about how and when to base his
or her actions or speech on particular thoughts or emotions is con-
sistent with the goal of ensuring and increasing just outcomes from
mediation sessions.

III. THE NECESSITY OF NEUTRALITY FOR JUST OUTCOMES
IN MEDIATION

In mediation, retention of decision making power allows the par-
ties in a dispute the freedom to craft solutions that best comport
with their individual understandings of a just outcome. A loss of
mediator neutrality threatens the parties’ ability to craft their own

thoughts). See also CHOGYAM TRUNGPA, THE PaTH 18 THE GoAL 23-26 (1995) (discussing “The
Watcher,” or the awareness which observes thoughts and emotions as they arise, known as she-
shin in Tibetan).

20 See TRUNGPA, SHAMBHALA supra note 14, at 68-69.

21 See id.

22 See Riskin, The Contemplative Lawyer, supra note 5, at 26 (noting that, through mindful-
ness practice we can recognize some emotions as habitual reactions to certain kinds of situations
and that “[s]uch recognition can give us the power to watch such phenomenon rise and fall away,
rather than getting caught up in them”).

23 See id.
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solutions. Thus, party empowerment and the possibility of just out-
comes are based on a foundation of mediator neutrality.**

Despite its centrality, the substantive nature of mediator neu-
trality is elusive.” One simple definition of mediator neutrality is
“refraining from taking sides in a dispute.”?® Certainly this aspect
of neutrality is crucial to just outcomes in mediation sessions. The
traditional understanding of mediator neutrality seems to be best
understood as impartiality, or as treating the parties equally.?’

Many mediation organizations focus on whether the mediator
gives “scrupulous attention to doing exactly equal to and for each
disputant.”*® The mediator must be even-handed and free from
bias.”” The Model Standards of Conduct for Mediators require that
a mediator act as an “impartial third party.”** Furthermore, com-
mentators have noted that achieving impartiality generally requires
that mediators avoid displaying bias, favoritism or prejudice.®' The
Ethical Guidelines for Mediators defines impartiality as “freedom

24 See supra note 3.

25 See Alison Taylor, Concepts of Neutrality in Family Mediation: Contexts, Ethics, Influence
and Transformative Process, 14 MEDpIATION Q. 215, 217 (1997) [hereinafter Taylor, Concepts of
Neutrality] (noting a “dearth of writings” on neutrality).

26 See BLack’s Law DicTioNARY 1063 (7th ed. 1999) (defining Neutral as: “1. Indifferent. 2.
(Of a judge, mediator, arbitrator, or actor in international law) refraining from taking sides in a
dispute.”).

27 See Scott R. Peppet, Contractarian Economics and Mediation Ethics: The Case for Cus-
tomizing Neutrality Through Contingent Fee Mediation, 82 Tex L. REv. 227 (2003) [hereinafter
Peppet, Contractarian Economics] (discussing the understanding of mediator neutrality as im-
partiality); but see JosepH B. STULBERG, TAKING CHARGE MANAGING ConrricT 37 (1987)
[hereinafter STULBERG, TAKING CHARGE)]. Professor Stulberg defines neutrality and impartiality
differently and argues that both are necessary “job qualifications of a mediator.” For Stulberg,
“neutral” means that “a mediator must have no personal preference that the dispute be resolved
in one way rather than another,” and “impartial” means that “a mediator must treat parties in
comparable ways, both procedurally and substantially.” Id. at 37. This separation of the two
terms seems to be a parsing of substantive and procedural neutrality. While the “neutral” media-
tor has “no personal preference” in the resolution of a conflict, the “impartial” mediator “treats
parties in comparable ways.” A reconciliation of Stulberg’s terminology with the terminology
proposed in this Note would read Stulberg’s “neutrality” as internal neutrality, meaning that the
mediator is actually neutral on an emotional and psychological level, and would read Stulberg’s
“impartiality” as external neutrality, meaning that the procedures and behavior of the mediator
are neutral in the perception of the parties.

28 See Taylor, Concepts of Neutrality, supra note 26, at 218.

29 See KiMBERLEE K. KovAacH, MEDIATION: PRINCIPLES AND PrAcTICE 123-25 (2d ed. 2000)
[hereinafter Kovach, Mediation] (discussing various definitions of neutrality and impartiality).

30 MobpEL STANDARDS OF CONDUCT FOR MEDIATORS § I P4.

31 See Claudia L Hale & Chris Nix, Achieving Neutrality and Impartiality: The Ultimate Com-
munication Challenge for Peer Mediators, 14 MEpiaTION Q. 337, 340 (1997).
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from favoritism or bias in word, action and appearance.”** Imparti-
ality, then, is a central aspect of mediator behavior, and one way of
understanding neutrality.

Impartiality is important for several reasons. The impartiality
of a mediator restricts the mediator from taking sides with any
party.”® When the mediator does not take sides, the power of each
party is neither strengthened nor weakened by the presence of the
mediator. If a mediator were to support one party over another,
disfavored parties might become distrustful and recalcitrant, creat-
ing further obstacles in reaching an agreement.** A detached im-
partiality may allow the mediator to have a dispassionate and
rational view of the dispute. Such a view is important for the medi-
ator’s role in reframing arguments, and facilitating parties’ under-
standing of each other.

Commentators have argued that the traditional view of impar-
tiality requires the “absence of emotions, values or agendas.”?>
Neutrality defined as the absence of emotions, values, or agendas,
while coextensive with impartiality, may have some qualitative dif-
ferences from impartiality. Neutrality in this sense may require the
suppression of a mediator’s preferences and opinions in order to
remain neutral in a substantive sense.*®

Certainly, internal bias and external impartiality are coexten-
sive to the degree that a mediator’s external impartiality is
threatened when internal bias is manifested as external bias,
whether towards a particular party, or a particular solution to the
conflict; thereby betraying mediator neutrality. Neutrality, then,
should be thought of as both internal and external. Internal neu-
trality refers to the absence of emotions, values or agendas from
the mind of the mediator. External neutrality refers to the absence
of emotions, values or agendas from the words, actions, and ap-
pearance of the mediator.

The more aware mediators are of the emotions, values, and
agendas they are experiencing internally during a mediation ses-

32 EtnicaL GUIDELINES FOR MEDIATORS § 3 (Ass’'n for Attorney Mediators), available at
http://www.attorney-mediators.org/ethics.html; see also Cope or ProrL Conbpuct For
MEeDbIATORS § 2 (Ctr. for Dispute Resolution 1982) (defining impartiality as “freedom from bias
or favoritism either in word or action”).

33 See Michael Watkins & Kim Winters, Intervenors with Interests and Power, 13 NEGOT. J.
119, 130 (1997) (noting the importance of perceived neutrality in eliciting trust from the parties).

34 See Peppet, Contractarian Economics, supra note 28, at 255.

35 See Cobb & Rifkin, Deconstructing Neutrality, supra note 25, at 42.

36 Cf. William P. Smith, Effectiveness of the Biased Mediator, 1 NEGort. J. 363, 364 (1985)
(discussing the importance of perceived mediator “[i]ndifference towards parties’ positions™).
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sion, the more they can structure their outward behavior to dissi-
pate any external manifestation of bias or preference. The practice
of mindfulness meditation aids in the development of an awareness
of one’s thoughts and emotions as they arise. The development of
a strong awareness of internal biases and preferences can help
mediators to maintain external neutrality during mediation ses-
sions, and thereby promote just outcomes from mediation.

IV. MAINTAINING NEUTRALITY THROUGH PROCEDURE

The maintenance of external neutrality in mediation is prima-
rily addressed through procedure.’” The procedures of facilitative
mediation strive to place and keep the power of self-determination
with the parties, while protecting all parties’ abilities to present is-
sues and concerns equally in the mediation session.*® A severe im-
balance in power between parties threatens the integrity of any
possible agreement. Thus, the goal of any procedural framework in
a facilitative mediation is to maintain mediator neutrality while re-
stricting party behavior in order to maintain relative party equality.
Neutrality is approached through both the general procedural
structure of a mediation session, and by the mediator’s attention to
details which may affect the power dynamic between parties.

There are many ways in which a mediation session might pro-
ceed.”” However, mediations generally proceed according to the
following pattern. First, the parties must agree to mediate or be
ordered to do so by a court.*’ In some cases there will be an initial
intake procedure to determine in advance whether the case is an

37 See Hyman and Love, An Inquiry Into Justice in Mediation, supra note 2, at 172 (noting
that “[w]hile mediation lacks the formality and elaborate procedural rules of litigation, it none-
theless provides a rich opportunity to implement procedural justice”).

38 See id. at 173 (asserting that “[m]ediation (at least in the facilitative variety) is most em-
phatically a forum in which the parties can be heard” and that “[p]arties’ statements and interac-
tions are not constrained in the way that they are in more formal adjudicative forums”).

39 See CHRISTOPHER W. MOORE, THE MEDIATION PROCESS: PRACTICAL STRATEGIES FOR
ResoLvING ConrLicT 203 [hereinafter MOORE, THE MEDIATION PROCESS] (noting that “the
most common, but not necessarily the most effective” method to begin the mediation process is
to focus on the substantive issues).

40 Cf. Rhonda MacMillion, Expanding ADR Options: Legislation Aimed at Federal Court
Advances in Congress, 84 ABA J. 98 (June 1998) (noting the controversial nature of court-man-
dated mediation and stating the ABA’s opposition to mandatory mediation or arbitration, even
when the process is non-binding); Dana Shaw, Mediation Certification: An Analysis of the As-
pects of Mediator Certification and an Outlook on the Trend of Formulating Qualifications for
Mediators, 29 U. ToLepo L. Rev. 327, 337 (1998) (arguing that forcing mediation constitutes a
lack of due process in denial of its access to trial).
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appropriate one for mediation.*! There may also be a pre-media-
tion interview of the parties.** The intake process allows for a de-
termination of who should attend a mediation session and whether
all necessary parties are available to, or capable of, participating.

A mediation session begins with an opening statement by the
mediator, describing the process of mediation and the role of the
mediator in that process.** The mediator may use this opportunity
to reinforce the parties’ commitment to resolving the issues before
them. At this point the mediator explains the rules of the media-
tion session.** The next step involves issue identification.*> Each
party speaks and explains the issues that have brought them to the
mediation session. The mediator may summarize each party’s con-
cerns and identify issues that can be discussed in the mediation ses-
sion. Dialogue may ensue between the parties, and the mediator’s
role is to facilitate conversation.*® This basic structure allows for
the possibility of a balanced and controlled conversation between
the parties.

Paying attention to the details which may affect the power dy-
namic between parties is important to external neutrality. Such de-
tails include the physical orientations of the parties to each other

41 See MOORE, THE MEDIATION PROCESS, supra note 40, at 153 (discussing the initial mea-
sures of a mediation).

42 See Nadine DeLuca Elder, A Mediation Primer for the Solo or Small Firm Practitioner, 4
Ga. B.J. 38, 42 (Dec. 1998) [hereinafter Elder, A Mediation Primer] (discussing how some medi-
ation sessions may be preceded by a pre-mediation conference call in which the mediator and
the parties “iron out procedural details” and gives the mediator “an opportunity to ask prelimi-
nary questions or to suggest additional fact development that he believes is necessary”).

43 See generally DicTioNARY OF CONFLICT RESOLUTION, 276 (Douglas H. Yarn ed., Jossey-
Bass, Inc. 1999) (describing that “classic mediation-phase model”); see also MoorE, THE MEDI-
ATION PROCESS, supra note 40, at 153-58 (discussing the mediator’s tasks when beginning a me-
diation session); Dana Shaw, Mediation Certification: An Analysis of the Aspects of Mediator
Certification and an Outlook on the Trend of Formulating Qualifications for Mediators, 29 U.
TorLepo L. Rev. 327, 333 (1998) (noting that the primary stage of a mediation session is impor-
tant because it is when the mediation process should be described so that the parties know what
is happening).

44 See Elder, A Mediation Primer, supra note 43, at 42.

45 DoucLas H. YARN, ALTERNATIVE DISPUTE RESOLUTION: PRACTICE AND PROCEDURE IN
GEORGIA 116-17 (2d ed., Harrison Co. 1997) (describing the process of defining the issues in a
mediation session).

46 See STULBERG, TAKING CHARGE, supra note 28, at 58. An exposition of one procedural
model for facilitative mediation sessions is given by Joseph Stulberg in his book Taking Charge /
Managing Confflict. Professor Stulberg describes the process of mediation through the acronym
BADGER. The letters respectively stand for: Begin the discussion, Accumulate information,
Develop the agenda and discussion strategies, Generate movement, Escape to separate sessions,
and Resolve the dispute.
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and to the mediator,*” the communicative aspects of physical reac-
tions of the mediator towards the parties,*® the consideration of
time constraints,*” the choice of words and the influence of verbal
pitch, rate, volume, and tone of the mediator.”®

The way that the mediator chooses to seat the parties may im-
pact the parties’ perceptions of the mediator’s neutrality. The same
is true of parties’ reactions to the mediator’s physical reactions,
choice of words, and tone, pitch, or volume level of the mediator’s
voice. For example, if a mediator is shouting at one party and not
at another party, this may impact both parties’ perceptions of the
mediator’s neutrality. While seating arrangements can be made
before a mediation session begins, a mediator’s physical reactions,
his word choice, and quality of voice, all occur in the midst of a
mediation session.

A mediator’s control of the way he is acting and speaking dur-
ing a mediation session is crucial to the maintenance of external
neutrality. If a mediator has a strong awareness of his biases and
preferences as they arise during a mediation session, this awareness
gives the mediator the freedom to decide not to incorporate such

47 See Jeffery S. Wolfe, The Hidden Parameter: Spatial Dynamics and Alternative Dispute
Resolution, 12 Onio ST. J. ox Disp. REsoL. 685, 686 (1997) [hereinafter, Wolfe, Spatial Dynam-
ics]. Physical orientation is one factor which may affect the attitudes of parties throughout the
mediation. For example, seating parties across a table from each other may promote an adver-
sarial atmosphere. Sitting with the table as a barrier between parties may create psychological
barriers to communication, recognition and agreement. If the mediator sits disputing parties next
to each other, such an arrangement may promote a less oppositional tone, and increase the
impression of a shared common place and predicament. See id.; see also Llewellyn Joseph Gib-
bons, Robin M. Kennedy and Jon Michael Gibbs, Cyber-Mediation: Computer-Mediated Com-
munications Medium Massaging the Message, 32 N.M. L. Rev. 27 (2002) [hereinafter Gibbons,
Kennedy, and Gibbs, Cyber-Mediation]; Jeffery D. Smith, The Advocate’s use of Social Science
Research into Nonverbal and Verbal Communication: Zealous Advocacy or Unethical Conduct?,
134 MiL. L. Rev. 173, 177 (1991) [hereinafter Smith, Nonverbal and Verbal Communication)].
The position of the mediator to the parties may have important ramifications for external neu-
trality. For example, if a mediator sits across a table from both disputants, such positioning may
promote the perception that the parties are working towards a common goal, and that the equi-
distant mediator is neutral. If the mediator positions himself between the two parties, such posi-
tioning may imply that the dispute cannot be resolved without mediator interference, detracting
from party empowerment. Finally, if the mediator were to sit on the same side of the table as one
of the parties, such positioning might create the perception of bias, alienating one of the parties
from the process, and betraying external neutrality. See Gibbons, Kennedy, and Gibbs, Cyber-
Mediation at 52.

48 See Smith, Nonverbal and Verbal Communication, supra note 48, at 175 (discussing the
effects of negotiation deadlines).

49 See CHARLES B. CRAVER, EFFECTIVE LEGAL NEGOTIATION AND SETTLEMENT 231-34 (4th
ed. 2001).

50 See ROBERT M. BAsTRESs & JosepH D. HARBAUGH, INTERVIEWING, COUNSELING AND
NEGOTIATION: SKILLS FOR EFFECTIVE LAWYERING 140-43 (1990).
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biases and preferences into his speech and actions. For example, a
mediator may realize that he is feeling anger towards one of the
parties, and instead of unintentionally manifesting his anger as
shouting, the mediator can make a deliberate decision to use the
same volume and tone when speaking to both parties. Because
mindfulness meditation cultivates a practitioner’s awareness of his
own thoughts and emotions, and such awareness is helpful in main-
taining external neutrality, the practice of mindfulness meditation
can be used by mediators to improve their skill at maintaining ex-
ternal neutrality through procedure.

V. THE IMPOSSIBILITY OF INTERNAL NEUTRALITY: A CRITIQUE
OF NEUTRALITY AS IMPARTIALITY

The achievement of internal neutrality>! may be impossible. If
neutrality is understood as impartiality, then mediators must be
aware of psychological processes that may favor either disputant.?
If these processes are unconscious, or outside of a mediator’s
awareness, then the goal of neutrality seems to require the para-
doxical ability to be aware of, and monitor those psychological
processes, which are outside of that person’s awareness.” Several
scholars have investigated the implications of such a paradox on
the issues of race, ethnicity, gender, and sexual orientation.>* If
mediators believe that they are impartial, but in fact are perpetuat-
ing unconscious bias, then mediation outcomes may be “reconsti-
tuting positions of privilege, legitimizing the oppression of women
and minorities, and neutralizing those conflicts that could lead to
social change.”> In accepting this critique, a mediator’s awareness
of his own thoughts and emotions, and of his biases and prefer-

51 See discussion supra Part II (discussing the semantic split between external and internal
neutrality).

52 See Cobb & Rifkin, Deconstructing Neutrality, supra note 25, at 43.

53 See id.

54 See Clark Freshman, Privatizing Same-Sex “Marriage” Through Alternative Dispute Reso-
lution: Community Enhancing Versus Community Enabling Mediation, 44 UCLA L. Rev. 1687
(1997) [hereinafter Freshman, Privatizing Same-Sex “Marriage”]; Isabelle R. Gunning, Diversity
Issues in Mediation: Controlling Negative Cultural Myths, 1995 J. Disp. REsoL. 55, 79 (arguing
that standard mediation techniques might place parties in frameworks which make it hard for
them to achieve self determination) [hereinafter Gunning, Diversity Issues in Mediation]; Janet
Rifkin, Mediation in the Justice System: A Paradox for Women, 1 WoMEN & CRiM. JUST. 41
(1989).

55 Cobb & Rifkin, Deconstructing Neutrality, supra note 25, at 48.
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ences, as they occur, remains crucial for party empowerment, me-
diator neutrality, and just outcomes in mediation.

One problem that can manifest as the product of unconscious
mediator bias is essentialism.>® Essentialism is the identification of
a person through an essential characteristic, such as sexual orienta-
tion, race or gender.”” The essentialist critique recognizes that all
definitions of identity are subject to some form of criticism.>® For
example, a homosexual man may identify with the gay community.
However, he may also identify with the Jewish or African-Ameri-
can community. The essentialist critique asks whether particular
means of identification best serve the needs of a person.”® When a
mediator uses one identity of a party to help identify issues in a
mediation session, he may be marginalizing other identities of that
party. Whether or not the mediator is conscious of this process, the
choice of applying a specific identity through which to understand
a party is a use of power on the part of the mediator, which may
effect a mediation session in a particular direction and, thereby,
threaten mediator impartiality.

Parties themselves may be encouraged to recreate biases in a
mediation session. Professor Isabelle Gunning has argued that the
process of story-telling, or narratives, may “be at the heart of the

56 See Freshman, Privatizing Same-Sex “Marriage,” supra note 55, at 1713. See also Trina
Grillo, Anti-Essentialism and Intersectionality: Tools to Dismantle the Master’s House, 10 BERK-
LEY WoOMEN’s L.J. 16.

57 See id.

58 See id.; see also Angela P. Harris, Forward: The Unbearable Lightness of Identity, 2 AFr.
Am. L. & Por’y REep. 207, 212 (1995) (asserting that “identities are always fluid, dynamic, and
multiple”); Angela P. Harris, Race and Essentialism in Feminist Legal Theory, 42 Stan. L. REv.
581 (1990); Martha Minnow, Not Only For Myself: Identity, Politics, and Law, 75 Or. L. REv.
647, 656 (1996) (noting that the idea of “multiple intersecting groups . . . implies ultimately that
each person is alone at the unique crossroads of each intersecting group”).

59 See Freshman, Privatizing Same-Sex “Marriage,” supra note 55, at 1713. Clark Freshman
has argued that a pragmatic reading of the essentialist critique is that one needs to be sensitive in
thinking about the appropriate identity for the particular task at hand. See id. at 1714. This
pragmatic approach is important for the development of mediator neutrality. If a mediator is
aware of bias, and of the biases that the imposition of identity on any individual can create, the
mediator can consciously and deliberately chose to work with a specific identity and explicitly
address the biases associated with that identity in the mediation session. So if the issue at a
mediation session is a dispute between a same-sex couple, the mediator may necessarily be
working primarily with the parties’ identities as gay men. However, it is important that the medi-
ator recognize the biases he may feel toward such an identity and that the mediator recognize
the possibility of the couples’ relationship being informed by other aspects of their identities. See
MARTHA FINEMAN, THE NEUTERED MOTHER, THE SEXUAL FAMILY AND OTHER TWENTIETH
CeENTURY TRAGEDIES 54 (1995) (noting the possibility of having a “politics of difference” that
defines people tenuously, and recognizes the necessity of group identification while also viewing
such identity as “ambiguous, relational, [and] shifting”).
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problem of bias in mediation.”® Gunning’s understanding of the
development of bias in narrative is based on Sara Cobb and Janet
Rifkin’s description of the mediation process as an interaction of
narratives.®® Gunning argues that the first story told in a mediation
session, or the primary narrative, tends to describe a series of
events, the plot, characters and their roles, and an overall theme or
moral code.®? Subsequent speakers generally connect their stories
to the primary narrative and, in doing so, strengthen its legiti-
macy.®® The telling of the primary narrative uses an interpretive
framework wherein the teller is usually positioned positively and
his adversary is usually positioned negatively.** The responding
party must then attempt to reposition himself within the narrative,
and so the mediation becomes a “struggle over competing defini-
tions and descriptions of social relations.”® The interpretive
framework itself is constructed of “cultural myths” or prior notions
of the behavior of categories of people.®® To understand the narra-
tives being told in the mediation, the mediator will necessarily use
his own cultural myths to recognize that “there is a conflict” and
“to understand what the parties are arguing about.”®’

Negative cultural myths are problematic to mediator neutral-
ity.%® The cultural myths surrounding disadvantaged identity
groups can be both negative and based on derogatory assumptions
and conjecture about that group.®® The strength of negative cul-
tural myths can cause mediator bias and compromise neutrality.”®
One example might be a dispute between two neighbors, one of
which is a black male and one is a white female. The mediator’s

60 Gunning, Diversity Issues in Mediation, supra note 55. Isabelle Gunning is a Professor of
Law at Southwestern University School of Law.

61 See Sara Cobb & Janet Rifkin, Neutrality as a Discursive Practice: The Construction and
Transformation of Narratives in Community Mediation, 11 Stup. Law PoL. & Soc’y 69, 70
(1991) [hereinafter, Cobb & Rifkin, Neutrality as a Discursive Practice).

62 See Gunning, Diversity Issues in Mediation, supra note 55, at 68.

63 See id. at 69.

64 See id. at 70.

65 Cobb & Rifkin, Neutrality as a Discursive Practice, supra note 62, at 76

66 Jd. at 73 n.10 (that “[t]here are, in any given culture, stocks of stories that actors may draw
on to ‘nest’ their narratives inside of pre-existing narratives that are already legitimized in the
wider culture”). Id.

67 Gunning, Diversity Issues in Mediation, supra note 55, at 70.

68 See id. at 72.

69 See id.

70 See id. Gunning argues that mediator analysis of cultural myths in the context of a particu-
lar mediation, and the use of intervention techniques by mediators to allow the parties to create
more equitable interpretive frameworks, will bring the outcomes of mediation sessions closer to
the ideals of justice and equality. See id. at 93.
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personal negative cultural myths about the violent nature of black
men may work against the party who is the black male.”

Problematic modes of thinking, like essentialism or negative
cultural myths, threaten a mediator’s ability to be neutral, and,
therefore, the mediator’s impartiality. In response to this problem,
Cobb and Rifkin argue that neutrality should not be conceived of
as impartiality, but rather as a practice in discourse.”> Mediator
neutrality, for Cobb and Rifkin, is practiced according to “the man-
agement of persons’ positions in stories, the intervention in the as-
sociated interactional pattern between stories, and the construction
of alternative stories.””?

When neutrality is understood as a practice in discourse, the
mediator’s role then becomes one of managing narratives. The
management of narratives requires the mediator to analyze and in-
terpret the stories being told by the parties during a mediation ses-
sion. Such analysis and interpretation will be influenced by a
mediator’s emotions and thoughts. If a mediator has a strong
awareness of his emotions and thoughts as they occur, the mediator
also has the opportunity to manage narratives without being un-
duly influenced by those emotions and thoughts.

The understanding of neutrality as a practice in discourse re-
gards internal neutrality as a paradox. Faced with this paradox, it
focuses only on the external, on the manifestation of neutrality in
discourse with the understanding that the discourse is the media-
tion, and not what is occurring in the mediator’s psyche. The call
for mediator manipulation of discourse in the name of neutrality
implicitly calls for the mediator’s internal assessment of the power
dynamics in the dialogue between himself and the parties, and the
formulation of language that manipulates the dialogue so as to bal-
ance out the power of the parties as much as possible.

If neutrality boils down to a skillful manipulation of discourse,
then the cultivation of awareness through mindfulness meditation
can be of great service toward that end. Meditation strengthens the
practitioner’s ability to concentrate on the present moment. The
ability to recognize one’s personal thoughts and emotions as they
arise, and to dismiss them as unhelpful or to neutralize their influ-

71 See Trina Grillo, The Mediation Alternative: Process Dangers for Women, 100 YaLE L.J.
1545, 1585-1587 (1991) (using a similar example in discussing the problem of mediator
partiality).

72 See Cobb & Rifkin, Deconstructing Neutrality, supra note 25, at 62.

73 Id.
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ence, also allows a mediator to more clearly recognize the power
dynamics within a discourse.

Imagine two parties at a mediation session disputing over a
driveway that divides their respective houses. Party A prefers a
shared driveway while Party B prefers a divided driveway. Party A
is Party B’s landlord. Party B wants to place a fence between the
houses, but feels pressure to give in to his landlord’s request. The
mediator prefers the shared driveway solution for personal
reasons.

As a mediator, it is essential to recognize the power dynamic
between landlord and tenant as it unfolds in the discourse. A medi-
ator who prefers a shared driveway solution may direct the parties
towards that end through directive, or evaluative, statements and
body language. If the mediator recognizes his preference for a
shared driveway, and that his preference arises from his personal
experience, he can choose to avoid promoting this solution, and
thereby avoid the re-enforcement of the landlord-tenant power dy-
namic. Mindfulness, cultivated through meditation allows a media-
tor to approach neutrality in discourse through a strengthened
ability to recognize personal bias when it occurs and reduce the
influence of such bias on his speech and actions.

VI. INCORPORATING MINDFULNESS MEDITATION INTO
MEDIATOR TRAINING

Mindfulness meditation practice can easily be incorporated
into training for mediators. In fact, as described below, some
professors have already incorporated mindfulness techniques into
mediator training. Because the cultivation of a mediator’s aware-
ness through mindfulness meditation increases the possibility for
just outcomes in mediation, mindfulness meditation practice
should continue to be incorporated into mediator training.

Mindfulness meditation can be incorporated into mediator
training in a number of ways. Basic sitting practice can be intro-
duced in mediation trainings. Less formal types of activities can
also be used. For example, Professor Leonard Riskin has used the
technique of inviting participants to eat a raisin slowly and deliber-
ately as a means to introduce mindfulness practice into the class-



\\server05\productn\C\CA C\6-2\CA C205.txt unknown Seq: 18 10-MAR-06 9:03

364 CARDOZO J. OF CONFLICT RESOLUTION [Vol. 6:347

room.”* Professor Riskin has also used the technique of
periodically ringing a bell and having students stop and take ac-
count of their thoughts and feelings in that moment.”> Professor
Clark Freshman has proposed the incorporation of short medita-
tion periods before brainstorming sessions when teaching negotia-
tion.”® Sitting meditation practice, described in Part I of this Note,
has the benefit of being a simple method to teach and to practice in
the classroom.

Like any aspect of mediator training, mindfulness will be un-
derstood in greater depth, and adopted to a larger degree by some
students, and may be rejected by others. Mindfulness meditation is
a tool which can be utilized to forward the goals of mediation. No
one can force students to use any tool, no matter how helpful it is,
but a tool must be made available before it can be used.

VII. CONCLUSION

Mindfulness meditation is a means of cultivating an awareness
of what exists in the present moment, without objective, ambition,
or judgment. Through the practice of mindfulness meditation, a
person develops the ability to recognize thoughts and emotions as
they arise. This awareness enables a mediator to make conscious
and deliberate choices with a clear understanding of the thoughts
and emotions he is experiencing in that moment.

Mindfulness meditation directly enhances a mediator’s aware-
ness of his thoughts and emotions as they arise, and gives the medi-
ator the ability to refrain from incorporating personal preferences
and biases into his words and actions in a mediation session. There-
fore, the cultivation of such awareness by mediators is helpful in
maintaining neutrality and in attaining just outcomes in mediation.
For these reasons, mindfulness meditation practice should be incor-
porated into mediator training.

74 Telephone Interview with Professor Leonard Riskin, C.A. Leedy Professor of Law and
Director, Center for the Study of Dispute Resolution, University of Missouri-Columbia School
of Law (Jan. 30, 2004).

75 See id.

76 See Mindfulness in the Law and ADR, available at www.pon.harvard.edu/news/2002/
video_riskin_mindfulness.php3 (containing a video recording of the Harvard Negotiation Law
Review Conference on Mindfulness in the Law and ADR, including Professor Clark Freshman,
Professor of Law at Santa Clara University School of Law, who lectured about incorporating
mindfulness techniques into the classroom) (last visited Feb. 20, 2005); see also Freshman, Hayes,
& Feldman, Adapting Meditation to Promote Negotiation Success, supra note 5, at 77-78.
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It is an exciting moment in history when an ancient Eastern
technique for strengthening the mind is being fruitfully used to
strengthen the possibilities of justice within the Anglo-American
legal system. Clarity and awareness of thought and emotion are
important qualities for a mediator to successfully navigate any me-
diation session. Mindfulness meditation is a tool that cultivates and
nurtures these very qualities. The technique is available; it has only
to be applied.
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